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Article 226/2 of the Execution and Bankruptcy Law ("EBL") stipulates that “The
administration may make settlement and arbitration for receivables up to twobillion' Turkish

Liras directly, and for more receivables with the authorization of a meeting of creditors.”

Lawsuits related to the bankruptcy estate are filed by (or against) the bankruptcy administration;
lawsuits filed by the bankrupt (or against the bankrupt) before the bankruptcy are continued by
the bankruptcy administration. In other words, the bankruptcy administration (and not the

bankrupt) is a party to the proceedings related to the bankruptcy estate.

Since the bankruptcy administration acts as the organ (legal representative) of the estate in the
lawsuits related to the estate, it does not need to be granted a power of attorney (by the meeting
of creditors) in order to pursue these lawsuits. Therefore, since the bankruptcy administration
is pursuing the case as an organ, it can take all actions related to the case; in other words, it has
all special powers. However, the bankruptcy administration's powers of settlement and
arbitration are limited. Namely, the bankruptcy administration may directly conclude

settlements and arbitration agreements or represent before mediation for receivables (property

L n The limit for settlement and arbitration by the bankruptcy administration for the year 2022 is TL 16,860 and will be
increased by 122.93% for the year 2023 by determining the revaluation rate. In this case, the limit for settlement and
arbitration by the bankruptcy administration for 2023 is 16.860 x 122,93% = 20.725,998 + 16.860 = 37.585,998 TL.
However, pursuant to Additional Article 1 of the Execution and Bankruptcy Law No. 2004, it is stipulated that the parts of the
said monetary limits, which are determined by applying the revaluation rate as of the beginning of each calendar year, that
do not exceed ten liras shall not be taken into consideration. Accordingly, the monetary limit in the article has been
determined as 37.580,- TL for the year 2023..." Prof. Dr. Nedim Meri¢, Monetary Limits in the CCP and the EBL (Accessed
from https://legalbank.net/belge/hmk-ve-iikda-yer-alan-parasal-sinirlar-2021-yili/3009245)
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rights) up to a certain amount. In order for the bankruptcy administration to conclude
settlements or arbitration agreements or represent before mediation in respect of receivables in
excess of a certain amount, the bankruptcy administration must be specifically authorized to do

so by the second meeting of creditors.

The law restricts the bankruptcy administration's authority to conclude settlements and
arbitrations in cases related to the estate. The bankruptcy administration may directly conclude
settlements and arbitration agreements for receivables up to 37.580,00 TL (for 2023). The
bankruptcy administration cannot make settlement, arbitration and waiver for receivables over
this amount. According to the Law No. 4949, this amount is revised at the beginning of each
calendar year according to the duplicate Article 298 of the Tax Procedure Law No. 213. This
amount is increased according to the revaluation rate at the beginning of each calendar year

according to Article 298.

Although there is no clarity in the article as to whether the bankruptcy administration has the
authority to waive and accept, it is accepted in the doctrine that the bankruptcy administration
has the authority to waive and accept within the legal limits, since the “concepts of settlement

and arbitration” include waiver and acceptance in their nature.

In a case reflected in a decision of the Court of Cassation, the Court of Cassation stated that the
amount specified in the article is the maximum limit legally granted to the bankruptcy
administration, and that there is no need to obtain authorization from the creditors for the
settlement and arbitration transactions to be made by the bankruptcy administration up to this
limit, but for settlement and arbitration transactions involving amounts above this limit, the
bankruptcy administration must obtain authorization from the creditors for a wvalid

representation of the estate.

The bankruptcy administration is generally authorized to conclude settlement or arbitration
directly for receivables up to the specified amount, except for administration and liquidation

proceedings, or with the permission of the creditors’ meeting for receivables above this amount.
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It has been subject to the decision of the Court of Cassation that the expression “receivables’
under Article 226/2 of the EBL does not refer to the debts of the estate, but to the cases where

the estate is a creditor.?
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2 6th Civil Chamber 23.3.2022 T., 2021/2263 E., 2022/1617 K. “...On the other hand, according to Article 226 of the
Execution and Bankruptcy Law, the bankruptcy administration is the legal representative of the table. However, this
representation authority is limited to the protection of the interests of the estate and liquidation. The provision stipulating
that the bankruptcy administration may make settlements and arbitration directly for receivables up to two thousand liras,
and "for more receivables" with the authorization of the meeting of creditors, has been included in the law to express the
cases where the estate is a creditor, rather than the cases where the estate is a debtor (Article 226/11 of the EBL). Therefore,
it cannot be considered that the bankruptcy administration has the power of settlement and arbitration in cases where the
estate is a debtor. It is not possible for the bankruptcy administration, which does not have this authority, to represent the
estate in mediation and to record the amount to be determined by settlement to the estate...”
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iflas idaresinin Sulh, Tahkim ve Arabuluculuk
Yetkisi
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Icra ve Iflas Kanunu (“liK.”) Md. 226; “Idare, ikimilyar® liraya kadar olan alacaklardan
dogrudan dogruya, daha ziyade alacaklardan alacaklilar toplanmasinin verecegi yetkiyle sulh

olabilir ve tahkim yapabilir”’ diizenlemesine sahiptir.

Iflas masas ile ilgili davalar iflas idaresi tarafindan (veya iflas idaresine kars1) agilir; iflastan
once miiflis tarafindan (veya miiflise kars1) agilmis olan davalara; iflas idaresi tarafindan devam

edilir. Yani, iflas masasi ile ilgili davalarda taraf sifat1 (miiflise degil) iflas idaresine aittir®.

Iflas idaresi, masa ile ilgili davalarda masanin orgam (kanuni temsilcisi) olarak hareket
ettiginden, bu davalan takip edebilmek icin (alacaklilar toplanmasi tarafindan) kendisine bir
dava vekaletnamesi verilmesine gerek yoktur. Bu sebeple iflas idaresi, davayi organ olarak
takip ettigi icin, dava ile ilgili biitiin islemleri yapabilir; yani biitiin, 6zel yetkilere sahiptir.
Yalniz, iflas idaresinin sulh ve tahkim yetkisi sinirlandirilmistir. S6yle ki: iflas idaresi, belli bir
miktara kadar olan alacaklar (mal varlig1 haklari) hakkinda dogrudan dogruya sulh olabilir, bu
kapsamda arabuluculuk siirecine katilabilir veya tahkim (sdzlesmesi) yapabilir. iflas idaresinin

belli bir miktardan fazla alacaklar hakkinda sulh olabilmesi, arabuluculuk siirecine

342022 yili icin iflds idaresinin sulh olma ve tahkim yapma simir1 16.860 TL olup, yeniden degerleme oranimin belirlenmesi

ile 2023 yilv i¢in % 122,93 oraminda artirilarak uygulanacaktir. Su durumda 2023 yiuli igin iflas idaresinin sulh olma ve tahkim
yapma smiri, 16.860 x % 122,93 = 20.725,998 + 16.860 = 37.585,998 TL. dir. Ancak 2004 sayil Icra ve Iﬂds Kanunu Ek
Madde 1 uyarinca her takvim yili basindan itibaren yeniden degerleme orami uygulanarak belirlenen séz konusu parasal
smirlarin on lirayt agmayan kisimlarinin dikkate alinmamasi ongoriilmiistiiv. Buna gore, maddedeki parasal simir 2023 yuli
icin 37.580,- TL olarak belirlenmigtir...” Prof. Dr. Nedim Meric, HMK ve IiK’da Yer Alan Parasal Smuirlar
(https://legalbank.net/belge/hmk-ve-iikda-yer-alan-parasal-sinirlar-202 1-yili/3009245 baglant1 adresinden ulagilmastir.)

4 Kuru, Baki, Icra ve iflas Hukuku El Kitab1, Ankara 2013 s. 1304
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katilabilmesi ya da tahkim (s6zlesmesi) yapabilmesi icin, ikinci alacaklilar toplanmasi

tarafindan, iflas idaresine bu konuda 6zel bir yetki verilmis olmalidir®.

Masa ile ilgili davalarda sulh ve tahkim yapmak, ancak kanun iflas idaresinin bu yetkisini
stnirlandirmistar. Iflas idaresi, 37.580,00-TL.ye (2023 y1l1 igin) kadar olan alacaklar hakkinda
dogrudan dogruya sulh olabilir ve tahkim s6zlesmesi yapabilir. Iflas idaresi, bu meblagdan fazla
alacaklar hakkinda sulh, tahkim ve feragat yapamaz. Bu miktar 4949 sayili Kanuna gore 213
sayil1 Vergi Usul Kanunun miikerrer 298. Maddesine gdre her takvim yili baginda yeniden

degerleme oranina gore arttirilir®,

Maddede iflas idaresinin feragat ve kabul yetkisinin olup olmadigi hususunda agiklik
bulunmamasina ragmen, “sulh ve tahkim kavramlar1” mahiyetleri itibariyle feragat ve kabulii

de icerdiginden iflas idaresinin yasal sinirlar i¢inde feragat ve kabul yetkisinin oldugu doktrinde

kabul edilmektedir’.

Yargitay kararina yansiyan bir olayda, Yargitay maddede belirtilen meblagin iflas idaresine
kanunen verilen azami sinir oldugunu, bu sinira kadar iflas idaresince yapilacak sulh ve tahkim
islemleri i¢in alacaklilardan yetki alinmasina ihtiya¢ bulunmadigini ancak bunun {izerindeki
tutarlar1 kapsayan sulh ve tahkim islemlerinde iflas idaresinin masay1 gecerli bir temsili igin

alacaklilardan bu konuda yetki alinmas1 gerektigini belirtmektedir?®.

iflas idaresi, genellikle idare ve tasfiye islemleri disinda belirtilen meblaga kadar olan
alacaklarda dogrudan dogruya, daha ¢ok alacaklar ise, alacaklilar toplantisinin izniyle sulh veya

tahkim yapabilmek yetkisine sahiptir®.

> Kuru, Baki, icra ve iflas Hukuku El Kitab1, Ankara, 2013, s. 1305

® Coskun, Mahmut, Konkordato ve iflas, Ankara, 2019, 5.966

7 Giirdogan, Burhan, Iflas Hukuku, Ankara, 1996, s. 132; Y1lmaz, Ejder, flas Idaresi, Ankara, 1976 s. 131; Kuru, Baki, icra
ve Iflas Hukuku El Kitab1, Ankara, 2013, s. 1305

815. Hd. 23.5.1988 T., 1194/1990 “...Olayda, istihkak davasina konu edilen tasinmazin bedeli 200.000 liranin iizerinde oldugu,
dava dilekgesinde agikca belirtilmis bulunmaktadir. Oysa ITK 'min 226/2. Madde hiikmii geregince iflas idaresi ancak 200.000
lira kadar olan alacaklardan dogrudan dogruya sulh olabilir. Bunu asan davalarda ise alacaklhilar toplantisinda verilecek
yetki ile sulh yapilabilir. Davanin kabulii veya feragat, sonug itibariyle bir sulh anlagsmasi niteliginde oldugundan, olayda
anilan kosullarin gerceklesip gerceklesmediginin arastirilmasinda zorunluluk vardir...”

% Olgag, Senai, Icra ve Iflas, Ikinci Cilt, Ankara, 1978, s. 1663



Madde kapsamindaki “alacaklar” ifadesinden masanin borg¢larini degil; masanin alacakli

oldugu hallerin anlasilacag: Yargitay ictihadina konu olmustur. '
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Bu dokUman, bilgilendirme amacl olup herhangi bir hukuki tavsiye veya goéris bildirme
amacl tasimamaktadir.

K ACAR Avukatlik BUrosu 2023. TUm haklari saklidir. Bu dokimanin ¢odaltilmasi ve
0¢Unci taraflar ile paylasimi yazarlarin bu yénde agik rizasina tabidir.

106. Hd. 23.3.2022 T., 2021/2263 E., 2022/1617 K. “...0te yandan, Icra ve I[flis Kanunu'nun 226 'nct maddesine gore iflas
idaresi masann yasal temsilcisidir. Ancak bu temsil yetkisi masanin menfaatlerinin gozetilmesi ve tasfiye ile simrlidir. Iflas
idaresinin iki bin liraya kadar olan alacaklardan dogrudan dogruya, "daha ziyade alacaklardan" alacaklilar toplanmasinin
verecegi yetkiyle sulh olabilecegine ve tahkim yapabilecegine iligkin diizenleme ise masanin bor¢lu oldugu halleri degil,
aksine masanin alacakli oldugu halleri ifade etmek iizere yasaya konulmustur (IIK m.226/I1). Bu nedenle masanin bor¢lu
oldugu hallerde iflas idaresinin bir sulh ve tahkim yetkisi oldugu diisiiniilemez. Bu yetkiyi haiz olmayan iflas idaresinin
arabuluculukta masay: temsil etmesi ve uzlasma suretiyle belirlenecek tutar: masaya kaydetmesi miimkiin degildir...”



