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Konkordato; borg¢larin1 vadesi geldigi halde 6deyemeyen veya vadesinde ddeyemeyecegi
anlagilan herhangi bir bor¢lunun, borg¢larinin vadesinin ertelenmesi ve/veya borg¢larinin bir
kismindan feragat edilmesi (tenzilat/indirim yapilmasi) i¢in alacaklilarla yaptig1 mahkeme ici

anlagmadir.

Konkordato talebi veya gegcici miihlet kararindan dnce keside edilerek alacakliya teslim edilen;
ancak konkordato yargilamasi siirecinde (gecici miihlet karar1 verilmesinden, konkordatonun
tasdikine veya konkordato talebinin reddedilmesine kadarki uzun hukuki siiregte)
“Karsiliksizdir” islemi yapilan ¢ek hakkinda kanunda 6ngoriilen cezai sorumlulugun isleyip

islemeyecegi ile ilgili farkli yarg: kararlar1 olusmustur.

Bilindigi tizere, 5941 sayili Cek Kanunu 5. maddesinde ¢ek hesabi sahibinin, ¢ekin karsiligini
hesapta bulundurma ve 6deme zorunlulugu diizenlenmekte ve siiresi i¢ginde ibraz edilmis ¢ekin
karsiliksiz  ¢ikmast durumunda, c¢ek hesabi sahibi aleyhine adli para cezasina

hiikkmolunmaktadir.

Ancak, iilkemizde ¢ekler ileri tarihli diizenlenebilmektedir. Bu yiizden konkordato talebinde
bulunulmasi durumunda bu ileri tarihli ¢eklerden dolay1 cezai sorumluluk dogup dogmayacagi
ile ilgili Yargitay 19. Ceza Dairesi 10.06.2019 tarihli, 2019/23974 Esas 2019/9339 Karar say1l1
ilamu1 ile; konunun ilgili icra ceza mahkemesi i¢in 5271 sayili Ceza Muhakemeleri Kanunu’nun

218. maddesinin birinci fikras1 kapsaminda bekletici sorun teskil edecegi ve ilgili icra ceza



mahkemesinin konkordato yargilamasi siireci sonunda verilecek karara gore hareket edecegini

belirtmis ve konu hakkindaki belirsizligi gidermistir.

Buna gore, konkordato yargilamasi siireci sonunda konkordato tasdiki karari verilmisse;
hakkinda “Karsiliksizdir” islemi yapilan ¢ekin 6deme tarihi ve karsiliksiz kalan bedel alacakliy1
da baglayacak sekilde yeniden belirleneceginden, Cek Kanunu’'nun 5. maddesinde belirtilen
sugun zorunlu unsurlart ortadan kalkacak ve dolayisiyla cezai sorumluluktan s6z

edilemeyecektir.

Konkordato yargilamasi siireci sonunda konkordato talebinin reddi karar1 verilmisse; davay1
goren icra ceza mahkemesi, bekletici sorun kararimi1 kaldirarak ceza yargilamasina devam
edecektir. 2004 sayil1 Icra ve iflas Kanunu’nun 290. maddesine gore, kural olarak konkordato
komiserinin goérevi bor¢lunun yonetim islerine nezaret etmektir. Ayni kanunun 297.
maddesinde konkordato komiserinin atanmasi ile birlikte bor¢lu tiizel kisiyi yonetme ve temsil
yetkisini haiz gercek kisilerin gorevlerinin kendiliginden ortadan kalkmadigi; bununla beraber
mahkemenin hangi islerin komiser, hangilerinin yonetim organi tarafindan yapilacagina karar
verme yetkisine sahip oldugu belirtilmektedir. Ilamda, bu iki madde goz éniine alinarak, eger
mahkeme konkordato talebinin reddine kadarki siirecte ¢ek hesabinin yonetimi, bu hesaba para
aktarma, ¢ek hesabi lizerinde tasarruf etme gibi yetkileri yonetim organindan alarak komisere

vermisse, cezai sorumlulugun devam etmeyecegi belirtilmektedir.

Ancak mahkeme konkordato talebinin reddine kadar olan siiregte bu yetkilerin komisere
verilmesi yoniinde agik bir karar vermemisse, bu yetkiler tiizel kisinin yonetim organinda

olacagindan, Cek Kanunu’nun 5. maddesinde 6ngoriilen cezai sorumluluk devam edecektir.

Sonug¢

Icra ceza mahkemeleri, konkordato yargilamas: siirecinden dnce keside edilmis ve ibraz tarihi
konkordato yargilamasi siirecine rastlayip karsiliksiz ¢ikan ¢eklerle ilgili yapilan sikayetlerde
konkordato ile ilgili verilecek nihai karar1 beklemelidirler. Konkordato tasdiki karar1 verilirse
bu c¢eklerden dolayr yoOnetim organinin cezai sorumlulugu olmadigina karar verilecek;

konkordato talebi reddi karar1 verilirse ¢ek hesabinin yonetimi, bu hesaba para aktarma, hesap



iizerinde tasarruf gibi yetkiler agik bir kararla komisere verilmedigi siirece yonetim organinin

cezai sorumlulugundan s6z edilecektir.
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Composition is an in-court agreement made by a debtor who is unable to pay his debts when
they are due or is understood to be unable to pay on due date, with the creditors to postpone the

maturity of his debts and/or to waive a portion of his debts (deduction/discount).

There were different court decisions regarding whether the criminal liability envisaged in the
law will apply to a check that was drawn up and delivered to the creditor before the composition
application or the temporary moratorium decision, but which was "brought out" during the
composition trial process (from the render of a temporary moratorium decision to the approval

of the composition project, or the rejection of the composition request).

As it is known, Article 5 of the Check Law No. 5941 regulates the obligation of the check
account holder to keep and pay the amount of the check in the account, and in case the check
presented in due time turns out to be dishonest, a judicial fine is imposed against the check

account holder.

However, checks can be issued with a future date in Turkey. Therefore, with the decision of the
19th Penal Chamber of the Court of Cassation, dated 10.06.2019 and numbered 2019/23974
Esas, 2019/9339 Karar, removed the uncertainty about the issue regarding whether criminal
liability will arise due to these post-dated checks in case of a composition request. In the
decision it is stated that the issue would constitute a pending problem for the relevant
enforcement criminal court within the scope of the first paragraph of Article 218 of the Code
of Criminal Procedure no. 5271 and that the relevant enforcement criminal court would act

according to the decision to be made at the end of the composition proceedings.



Accordingly, if a composition project approval decision is rendered at the end of the
composition trial process, the obligatory elements of the crime specified in Article 5 of the
Check Law will be eliminated, since the payment date of the check for which the "irrequited"
transaction has been made and the unrequited amount will be re-determined in a way that will

bind the creditor as well, and therefore, criminal liability will not exist.

If a decision to reject the composition request is rendered at the end of the composition
proceedings, the enforcement criminal court that has heard the case will continue the criminal
proceedings by removing the pending issue decision. According to Article 290 of the
Enforcement and Bankruptcy Law No. 2004, as a rule, the duty of the composition commissar
is to oversee the debtor's management affairs. In Article 297 of the same law, with the
appointment of the composition commissar, the duties of directors who have the authority to
manage and represent the debtor legal entity do not automatically disappear; however, it is
stated that the court has the authority to decide which works are to be done by the commissar
and which are to be done by the directors of the debtor. In the decision, considering these two
articles, it is stated that criminal liability will not continue if the court has delegated the authority
to the commissar, such as the management of the check account, transferring money to this

account, and saving on the check account, until the rejection of the composition request.

However, if the court has not made a clear decision to give these powers to the commissar in
the process until the rejection of the composition request, since these powers will be vested in
the governing body of the legal entity, the criminal liability stipulated in Article 5 of the Check

Law will continue.

Conclusion

Enforcement criminal courts should wait for the final decision regarding the composition
proceedings in complaints about checks which were presented and bounced within the
composition proceedings period. If the composition approval decision is rendered, it will be
decided that the responsible directors are not criminally liable for these checks; if a decision to
reject the composition request is rendered, the directors will be penalized unless the authorities
such as the management of the check account, transferring money to this account, saving on the

account are given to the commissar with a clear decision of the composition court.
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